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L2 A2019 Kwok Cheuk Kin and Lui Chi Hang v The Director of
Lands —Z& Ry DR T BECR R AVEM B - WaTamBOoOE b " &
Mo AAEEES H AT R A RSP RS © Kwok Cheuk Kin HKELH 1972
FRERNEEFT AT BECE » FREERZE - TREBERE TR LA
A I L ACATH S R 1 8984E RN B AL R FL A 18 5% DA b A 55+ [l BURF FH 36
EFEEZHAA (TE) ° Kwok Cheuk Kin — Z & ik be e & N &
B (EAE) DU AREAKT - M =B AR B2 R
BDIEE R A - LR AR E T R BOR R B MR RTRE -
Jfhr S (EA B 1 S 2 R AT 28« AR - B BE e T B KR IE R AR T EE#T
S R RS - ARy AR R A R RS B R
PRSI E TR A TEEE - RS T IS B R E N T BBCRE IR
2 JH BRI 7 B R B DU S A 48 2 (5 DDA R 4 st 1 FH B 77 7 i 72
LR EECR - KL - AHFFERE = H o ERE © (—) FEmik
BEalfar 52 T B AR 57 - A B RE B DURC AR 2R {nl 58 (AL )
ARy T AR R RAE RS 0 (Z) DUERERZAEFI
i BT S 18984F DUFI 22 ik % T A FH A8 - G DSB8 & 1Y 13
BRI » Bfem T BECRTH " EiERE ) 0 (=) SianfEERE
JET P B e Y R 2R a T SRR AN A S B SRS R 2 MR AR AR T R
RIS HATEARE - FEHBEES - EHDUERZHTERE - K
NABEDFT R E RN - AR B # BNt g BRI R
PERIRISES » BRAN AR IR o0 R B o | S 2 B Sl

R © TERBUR » ZCUERER] ~ MBIV i - FEHT
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2019 4 4 AR/ #EE RO K — A 2 s L E A EERE
Z > Kwok Cheuk Kin and Lui Chi Hang v The Director of Lands [2019]
HKCFI 867 « [R50 st BUR B sk ) 1972 48 DUACHE 7 s BT B
HiEH T REBCR (A B FER) R - R ZBHGE K ARE BB
T2 - AEE A (EARE) & 25 & T HiE R EFEIAT— 3
%2

WRIBGRAAHE " T ) For - TERECRHM S MR - LECRUHETRT
HF w18 5k - H AL HEACRTH IR 1898 ik f& iR S iUt & 1Y
1 IR B IA U FR RS E B B R IR o B BCR P i A2 B 2 R RE A
WREIE T THE ) RIS U DR TR R R B AR 1 1898
FERTLEFENEREE - T BB 2 B ENER P A RE -
TRECREMZEST BN DFE - HoRh AFERIRH B Z A
W Ryl R ey 2 1 IR R Ry A R R IRERE © BAERLE R Bk
Rk s - FUBWIACRIRSE - BIREERIRSE - Y 1972 EES - T
J2 BUER B A v i R T I ZCRE R 1990 4K EmA 8% - BFEHY
B HEE 2018 4 - g ASHE I BCRIEGR Z R T iR HDEE R A -
2019 4 = F LS Kwok Cheuk Kin {EHIAIR - H &5 T REER" #57 |
EE o (HEFEREAHAIRE EIRERE DR A EE 5 B YRR A A e R B w4
M ZBORWE S B G TE - Kwok Cheuk Kin Fyifi—iBEHH T BEBCERIE
TR 2 M2 R P 38 EEBIRRED - FE BRI ERSF 3R R HEE - (H1E

1 EEEREWEEREY - BHGEEERE - ASGREL Kwok Cheuk Kin [ ZE -
Kwok Cheuk Kin and Lui Chi Hang v The Director of Lands [2019] HKCFI 867. % :
DUNG R AFiA s BB 5 - B ffEst 20k - 352 OREE DU -

2 (FEAREE) 1997 - https://www.basiclaw.gov.hk/tc/basiclaw/index.html.

3 PRERRIARITHN 1926 4 » R SR AU E A RS o B Ry (e A T B
HiE R R HEE - DU R R n SR BUTE R R - SRR R
PR B R LA B A P SO

4  Lisa Hopkinson and Mandy Lao Man Lei, Rethinking the Small House Policy (Hong
Kong: Civic Exchange 2003), 2-5.
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AFRN AR > = (EABE R T R BORATE B TR B I 1T (7
A DR Gl -t St B (A AE 2 DA R MR SV S AE AR & P ol ) T
2% o AHRCHE > HIBRSCPAE T KR iR am o R B R R RAEE ik
HEEGBR (FEAE) 8 40 GRATHEER "R REROGEER
Rt A R DI T B A PRFE -

K EARFE - T AR A B AR (HE KRBV
2 I ey HLE R B R 3 T T R M R Z T SR RS - H
1898 4 DA S (B 5 B oo Bl 5L (e 28 TR AT 2% - DA R B A an A
MIERERECRR RALA SR &% - HEERE - T RECRIIHIE DU
it 3 1 E RBURF AN AT A1) P i 5 — 2 e [ AR 5 ] B AR A T PR
HZC AL R R PR 8 R ACRTREBN I - Kwok Cheuk Kin —Z<H HiFfT
5 HEHYET 3 2 S th R EERTAT - (H 2 BGTam RS T FIR s T (iR, /Y
st A TR - D S AR A BRI SR S A DA S R ) Y
Afa o ORI - SR AR T SR R R AR S A A R - SE— B R
Kwok Cheuk Kin Z7-H | BEURHIEHERE - BNILE - FF2 8285
FE T RECREE LE— T W@ AR - RRIHELE 1972 RIS
FSUE AR DT HITE - AR 0 AR 35 DRI O 177 7 b e it
T O(EAE) 540 (R T AE AR ) 6T - CBERR TIlEE L — 5
Rt T — G E A E S - (2 LB B ER BT 8 P RS A
T8 BT TR RN R B T N T R O - TS Ry T R R
DUk s U e & i AR R G vl i T M2 — (Faf e e 2 s RS2 {1
FEWTFE T BECREIAIRRF - 2 BE 12218 BUR R R B 1R REE A
i EEREAER - ERTFBURRIHE] (FEAE) BIER 1990 4 - 55H
REFZI A T (1L 2 T 2l A e H R - At - #H

5 Say H Goo and Heather Lee, “Lawful Traditional Right and Sustainability: An
Unbalanced Interest in the Customary Ding Right in Hong Kong?” Hong Kong Law
Journal 50, no. 3 (2020): 961-981.

6  Selina Ching Chan ([§i{#%), “Colonial Policy in a Borrowed Place and Time: Invented
Tradition in the New Territories of Hong Kong,” European Planning Studies 7, no. 2
(1999): 231-242; Isabella Ng ({fi[El4i), Hong Kong Rural Women under Chinese Rule
(Hong Kong: Routledge, 2019); Allen Chun ([ Z5J8%), Unstructuring Chinese Society
(London: Routledge, 2002).
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il 5 PR SR LSO R AT AR AR SO AR B AT N RIS HY T REAE T 5 AN [H]
W B T OB FR R ANl A R AT AR - DLURAETE RE MW R
Jim i EERBUSF AR T #r 5t 2ot R R AR T R BERI A
5 G EEN TR E R BERE RS - B RAERE R
(BB [ I SR Sl

A LA Kwok Cheuk Kin (s © (—) GFamiEBEalff =558 T RELA
e 5 - A R RE B - DURANA] E 2RARTRE (AL ) 265 40 iy 37
TR E R ES R o ( Z) DUEESE Z A E R # R B 1898 £ LLRTE
B DA RERE - WE R T BECRIERCZ BT =R 5 (=) &
FwiE REUSF s sk rys B > O HOB B A T B iR 3 A {r] 385 g 7
R Rz 5 HATEE R E o 27 R BUR BCOE (LT R A 7 E R
tho EEEER M ES N AR L MR E RE R R ERER
R RS %A - OB 5A% (Kristen H. Peterson) DL E&HT
Mg & ( Anna Rutherford, 1932-2001 ) FrfgrYy " % € & H K 2 R #F |
( double-colonised ) » "A ST hEky » B ZiHE TSR T B ECGE %
HH A (B G — 5%+ T3 W 4 S Pl HH i 57 = S B BB A8 s R AT
T MBS R B IE F BRI E - 28 3 R R R Y
R AE— P IR A R REED 4

=~ TEXRRATHREE K4 E12
HAE D ]
Kwok Cheuk Kin and Lui Chi Hang
v The Director of Lands

fEflER L Kwok Cheuk Kin BHFITR Z A - WAZH S B #kGRAT S AR
TERECRIEES - 5 H I EBRITREEA L WETEAS  NLEEFE
LA — B NE B I - B ES DU LRE - B RIS — R DA 368 KR

7 Kristen H. Peterson and Anna Rutherford, “Forward,” in Double Colonization:
Colonial and Post-Colonial Women’s Writing, ed. Kristen H. Peterson and Anna
Rutherford (Oxford: Dangaroo Press, 1986), 9-10.
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FrEE - 73 BIAE 1842 J2 1860 F-EIGHkAG R eriE] - 5t AIE1E 1898 4 7
A1 H R B EEF AL E 5 ) The Convention for the Extension of Hong
Kong Territories ) FHLL 99 A HHFHAE A5 AN SLm7 Bl - JH R EURF(EHEE #1574
R AR E R e & i A 0 E R RS - (BANTE ih & SO R & 2 kS
R ZHEDT - A REUR PR E SR G (Indirect Rule) @ BIfREY
REBHT A T HAFHEE - B SR EEENBEEELLRRE
RERKGEER - SHEEBEIREF B /) (Sir Henry Blake,

8

f#E#TE (Indirect Rule) 7E 19 {HAD & HIfA S B E R HIREATHYECR - HJ5EEATE
WIEE AR 19 TS 1% 28 2R HRED R DA I H g fE R B A (The Indian
Rebellion of 1857 and the Morant Bay Rebellion of 1865 ) - 55 [t 8 A i i i [5R] TiE B
BT BT R LR T R A TR T m) B B SE K 2 44 A B2 52 Henry Maine
(1822-1888) fEttFlant &Hy " 2 EF M 1 (vulnerability ) » F25H R R
IR AR Z BB E B DA MU N A iR - RIS R BUT E Ry
TR R R S E R G  SR R T A R E BT -
AR A B iR A (R T R - ARSI » TR R BUR M HERT i BRIt R B S
b+ ARE R O FH W R R AR R B o B E TR B L B -+ (5 S 4
— 3 HI$7 V5 R BURT B 0 T R st R RS AR I B TR R BT Y BRCSR - DB SRR
PR RIIER AT AR, 1910 5 CRT5URET) 2 RItiamIpl T - S5 L - JERBUTHI
PEERT IS AT ST I R AT - SRS A A T R
JAFRIAT o B B A B R AR 5 I A 1873 4EFY Supreme Court Ordinance B2 HI%#T
16 XL FH SR B N R A E Rt E i - PR PSRRI R E s
BEEE TR RSN - BRI - A2 PERER S AHRBRAR 2 DUR, Y SRR 22
20 fHACEPA 1S DR - (BB RBURAE 1899 48 4 AEERT G - SBERIEE
PL (RN BR) - ZRERBUTA TR TTEE - EREPRZSEHEH - 1898 fEIHREL
JEFNERREEBER » THREBUS Ay 3G it 7 B EFBUG IR & 7F » R8s
HIRRFy - tfREEE DIAN T A B ERIE AT (non-interference ) DARERFETIR © BHAL
TG . — 0 B ER AR B A GE R DR R DA R
HIEEN LA - Hr AR B RBUF I MEEME T - Bk~ ([0
AR DA R ZE e th 2 R AH IRIRR - BRZCIBRtDAEH - Praley T REEHtG ) AR
iR e i R O DR B U R R I - 12 R U DA M T st R S B
BIWIETE BRI IR T B - WG AE A B R AR R BT A A I
a0 MUERE ~ BIEEE - ARERERBUGHIE AL - BEEE—ilr A
WEEEHG LRG58  BE B s R E 2 Pos SARR R - AaiHmsk -
MG B E SR REUTAE 1850 R IAMEENE DU N4 Eig e Rt s 12 iy
A PR TE R ARG T 8 - LT SR BGE FHAE IR ~ mi g AR R S AT 57
HYfA - Karuna Mantena, Alibis of Empire: Henry Maine and the Ends of Liberal
Imperialism (Princeton, N.J.: Princeton University Press, 2010), 5-7; Sui Keung
Cheung (iR 5), Gender and Community under British Colonialism: Emotion,
Struggle, and Politics in a Chinese Village (New York: Routledge, 2012), 20-23; Ng,
Hong Kong Rural Women under Chinese Rule, 35-37; Chun, Unstructuring Chinese
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1840-1918, 1898-1903 f2 4% ) FX 1898 EHER T 47 » (REETH R EBUNZ 11
TR E RAEEE AT S RN EE - g REREREENEERL
) 2k - VT R BURBER A 1910 42 IE S AEARCHT UGG X New Territories
Regulation Ordinance ) » DNERAGER AR - JHERBUT T*%&%ﬁi’iﬁﬁ
s Y e A B DR T 35k 12 e o 3 ] it B o P A A St R B ) B 1B L
R AR - 107 R R T I FIWE R 2 IR0 28 - 5% 1926 EIEEE
FREr THEE L - SRR HET R B ZRE R B - I EERBUG
B 5 R R MR AR AR - AT ST T RIBUR Pl R BCE -
B RKEE - R ARND KA PEIE R BHE 1976 4
HONT80R 93 B - T 100 B o 11911 1 8 EZ AMHEL > ETIT
85 #H N - EADKEMET - iIARFRESRERER  #i4R%E
RS - FHEH R REE R HEE (Denis Bray, 1926-2005) £y T 2%
SRR R EEREE G T A L AR e R e T R ECE
B P ALEACRIH R Z 1898 AERIEEAEH LAY B kR fE R A FE S
HEFHHMN - ZEEAESEE = EEE (822 ~R)  HERE I #EE
700 SEFHER (& 65 FH AR - HEEREAMEN —ERE—XR - 15
ELLN =M« (—) RBEREEMT  FEEAIHEL AR A
BT FREE AL 3 AR MR (2D AWK HEE
MR AT DI A XA BUFEREGRER I BN EiG
TEEME (WATEN=Z 2 =) (=) B : FFEEARGEI - |

Society, 47-57.

9 “I would also impress upon you that these territories having been leased by His
Imperial Majesty the Emperor of China to Her Britannic Majesty the Queen, as
subjects of her Majesty’s Empire, your commercial and landed interests will be
safeguarded, and that your usages and good customs will not in any way be interfered
with.” B, Sir Henry A. Blake (1900), Hong Kong Sessional Papers 1900, p. 280. 2%
Edwin Haydon, “Chinese Customary Laws in Hong Kong’s New Territories. Some
Legal Premises,” Journal of the Hong Kong Branch of the Royal Asiatic Society 35
(1995): 1-41.

10 Section 13 of the New Territories Ordinance: “In any proceedings in the Court of First
Instance or the District Court in relation to land in the New Territories, the court shall
have power to recognise and enforce any Chinese custom or customary right affecting
such land.” New Territories Regulation Ordinance, 1910, s 13, Historical Laws of
Hong Kong Online (https://oelawhk.lib.hku.hk/items/show/980).

11 5RAGE - CERIHTIR « SR ACREELTERE) (s - HEEEST - 2016) - T 45-46 -
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PHEEGERRE (Flho AHEASH LBBN TR RAFECERZWE ) &
Al BT FREE AR A 2 Az — @ S R 23 - HEE = A BER DA L =18
FiRkE— o A R R B R E R -

R AT R AR SRR3R - MY 1972 FERI0GR o A L EUR
I BN R T BECR A — (M@ /7 - HIV R Bl EEARE
H g B R - T A0SR BOR R A Mt i 25 L, (if the
scheme was abused, we should scrap the whole thing ) o 13

PR FRR a8 TR T B BUREGE A B f ko 50 47 - TEFE &
FIHEEE - T REBCR N FTE R T HECw a3 = DU U fE RaE s 2
i B DOREEBE A B SRR - T R BCR FUR Rt E S DA SO
AU - IR (FEAR) 56 40 fRATRE T R R RS EEEER L B
a T - (HEE L - (EEAE) 5 40 R AR T iR E RPN
aiE AR o WESIEREYIR - A - (A ) 56 40 fREVEEER
— ERR AL RANBIRUIRE - FLIBGm 22 PR Y R 25 AR AR L fif =2 4k - BE
2018 £F » SREEL DR SN A & S Eb i E T BPCORA EEEE -
FRRELHAT - (—) ZBCRERIEFE RS 0 ANt &K (FEATE) 5
25 ok~ 5 39 fREAR (FHE AREIEZE) 565 22 fik 5 () TRECRAE (&
BB BB ) HH Ay &R R AL B 20 MR IRUE R # R (FEAER ) 56 25 fhk
55 39 BRDAR (B AREERZE ) 50 22 5 ( =) BUR R 2EE B T BEUR
ARBERE VT R s M B O P R B 38 it SEE I (AR ) SRk
(M) TEBCRDA R H Pl 7 ry 5 fE R Z RN ER (%) & 40
WeRARR.Z T RS R & R g -

FERTH - HEE AR T R BRI IR R E R DA R 2 e U R &E
& HTRECEANBR (FEAE) 5 40 BRATRE 2R - I - b2
AR EE R EE N T B REE LRI 2 LN 1TiERAE Kwok Cheuk
Kin —ZZHR AN g B el (BEACE) 28 40 R &k Efifiss - DLk

12 Hopkinson and Lao, Rethinking the Small House Policy, 2-5.

13 Denis Bray, Hong Kong Metamorphosis (Hong Kong: Hong Kong University Press,
2011), 164-167.

14 HKCFI 867.
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TREGEIE R R 2 R - 1

ESERE R HIR BRI R - FEREEZ T EREFT
AR (AL ) 55 40 RFT .2 OB S » IS T - K3, -
(EEAE) 55 40 (R E IITERM R R B R (A ) B IAmNHR T
BT U DR B - TEREREIE — 5B 1% - RONHIRIRERIR MR (REAE)
55 40 Y T AR ) o FIRTE S E R - SR
(AN TTE MY (traceable ) » HZER 1898 4F# FLB BB IE B
R LA AE LB AR - PRI - (E4A] 1898 R 2 (A HIBHINA S - # R
B (EEAEE) 5540 by T - DT BRBGEKR - IR ERIET]
SRR ERE - AEE O L R - AR R — bRt DUR RO iR
HIFERR - A SEEEEER R RS HREEN 1898 ERTAIEMIE 2
I RSB T HES R EEE RS (Joint Expert Report) » JH#i45
AT - BHERR (John Davison) » H1SCAER R 5 SR U IR Hi R R 51
452 B 2% (Dr. Patrick Hase ) #855 < IREUR DU HHUZ T - (K
VE R ) AT AR S M R R RAE A LA R - (4 the -
BT RAIHEFATE A - UG M DU SRR R R - SRR R S
FNEBEEEENEE - @ DEE AT L FERE -

HPE B PR A REE U Y L 3t L BRI 2

RS RS BIIEE R R EWFE  FERUTH T3 B R RIS
1A 1904 4F o HESEERT 8 I R T S P Sy 8 e 1) 7 SR ot - (s 7R
LT BT - ACSRT PR T M A DL R - T A AR AT
BRI & Y& AT RBUR Frh o B & Ak S S A BT E A A
K- FHEMBEZ R &= (G. H. Wakeman ) 23 - 82K N EHKEH
FULLINE A SR R S L SEBUE S R A R T v AN R
Frfto (R - 7E 1908 4F - v S I R IE R BUR B UL A 492 7=

15 7% Kwok Cheuk Kin ZHil » H%EEE G T EBAHRMIEMAESE (F49E) & 40
ey T EE R, BAEE T EECR - [BE R E R Cobitur dictum)
TR NN 2R T TRECRAEEMEIRFRGR © 41 - Koon Ping Leung v The
Director of Lands [2012] HKEC 103.

16 HKCFI 867, [26]-[29].

17 HKCFI 867, [81]-[86].
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(Private Treaty Grant) j& +-HE 5T AN R - WA I B /G HT A LIINZ
N o EEEBE R - 1908 FEFTE AL ML TR FIAE A (SR i S B A ST
SR fE RA FIBUR H g T E A e - TR RIS - s im0y
ARV A I RE B BOGR » 1 T R BOR 28 = f 22 B e —— RO U 2
i FRYEHY 1957 45 - EHFBUF B T BREEHT A Lt (i RATE K EE
PRI [k A 2 4B B » I R DA L ORI B > DA - 1O
It SEERRE - TEBERT 6% H0EE - BN R TE
BUR R B R - RUBEE SR EE R A B ZE 1898 4 - FL
NI RIDA R AT U2 1898 A HIARTBGE - ARG & kb

(EEAE) 5540 {66 T ZffBE—H B (traceable) % 1898
F—RH R EE -

(HE LS T EBCRE - EENHIRAE 2021 £4£ 1 A4 LERiEBLHE
o FEREbREEAREREATRE T EA L, SEE LB (traceable) - {HEE
B AR —EEHEE 1898 4F « LIRERAAIRF R  RERERBUTR T2
% NOERAEHFEE LA - SEEE OB EER -
FLA TR RI DL R st i FI R T B st s T sk bt — R - s RS
RicEMmMEAC L TR EE - LifEERE - TRBGEAER
i ERATEENER D =R ER REE - FIEAE T EBCR S
&7 (constitutional in its entirety ) « *CR[1fi 5 % i e Al1_E kb g it
M YRR — T BE SRR TR EEGEAIT W E & T BBGE
BEET IR - 2021 4 11 A BREEEEARRPIEY - T aLBEWE |
AGFEfRRE" EAE A h s AR R T BEBCRIGIER T {R1F 1898
CERTHYB B HE - T2 T I 1970 55X RS S5 BURT B 3858 T i $E
HIFERAT R EEESR - AETRECREER . TR (EAE)
55 40 b TEATRERS | 0 o IREEBEIEH - MRS IR TR
BURER (FEAE) 5 25 f—F iR RAEEE AT —HFE - (L8
TR R R ) (AR ) 28 40 BB RERIIGRER - BB IR B — MRk

18 HKCFI 867, [86]-[95].
19 HKCFI 867, [128]-[130].
20 HKCA 54, [25]-[57].
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y CEEAE) 56 25 ik - (EREEEbethaddf - T B BRI RERTH RS
NHRREER Tt DI R - IRIFHRATARAN - B E Bt sliiEg T 2
HEEZ GBI EME - 5900 - (EAE) 26 40 R RBIREZR R AT U =
A 2 LA B B K S8 (R TR BOSREE A (R TR
@ . 21

& = BB AR iR AT R B (B T MR R e e e il h T (SR
% o HETEEEE G AT MY T B BCR BT f 22 1 5 fE R AR - bl
REFER - SFERIET 77 HEE S R EAIES - Al 6T ZBaT
PERNE R < R - SRRl Ry - T BEBCRA S B 2214 - HER 1995
FERIER) (BB GGI) (Sex Discrimination Ordinance ) = HBHTEF
TERBCRY R MR < FI5h - R TR R G52 Bk E
R F) s AR IR R BT BRER » 171 28 A2 HY 55 P B 22 1 2 R RO 7 s 7= i
RBIINRTL » A - SRR R SRR T RECRE R M R E R
EIR - P EFRERE IR S R A B S AR A M B R
FRVBS - R (EARE) 26 40 BRAVEZOTHLE fy T (R E LL(EHt - S
RES A2 E AR KRS ERMER 28 - ERREEEH TR - HEER
1991 4 6 HiEBt G Bl (& REFFIBUARER KPR 24 ) (International
Covenant on Civil and Political Rights, ICCPR) BNE{LE (& AREE
ZA&EF) ( Hong Kong Bill of Rights Ordinance, HKBORO ) » H.A1%5E 22 f&
WIRE R B B AT — /P NSRRI ~ s 5 35S
T BREHA TR - R EG SRS - ME - A EEH A S 5
I« %5 DUS R @ R ME RN - JRIE T R BORAMEE S R - 2
s NRERZEBROIFIER 1991 4 » BjA (EAE) MM 1997 4
It (ER BRI (AR ) - (EEAE) 56 40 e—E B THR T GG 2 1E
BB TR FE T FTREE S (B s ARER R IRG) 26 22 ok < (RIE - (EEAGR)
55 40 PRt B E R - HHERR (B AMEEEGRE) 5622 ik - b
TREBER AR RS - T AR AR RS E (AL ) 26 40 fRF8 HBRE -

21 HKCFA 38, [25]-[40].
22 HKCFI 867, [22]-[24]. (MR iRG) : Sex Discrimination Ordinance, Hong Kong
e-Legislation (https://www. elegislation.gov.hk/hk/cap480).
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HR R g ) B 2% 6 H /Y (if such challenge was allowed, it would
defeat the whole purpose of Article 40) o 23 7EMEBIEERE [ (T e
Fr EAREBeryE R - HERom - BUR 1995 /Y CHERIER BB ) REHA
TEBERBMERIERZ G4 - Fit - HE (MR EEE) EE% - T
R B RE S R B BB - 24

ARy —AEEBE SR B R AT s B AR 5 R SE 2 (B AR A
AR o L ARIERBE DL R AR B R AR S ST 2 SR 1990 £E DU 2020
FERAFRZEE S HIEZ S DU A B E RN & e i i L
& MZIERTE 1990 4% « T3 - #F (A 26 40 i Ry i = vERT
HRBRIkE R EGE - BB EEEE - BE - LK
DAR AR e o 2R T —FE S SR E - BEAR (EAER ) 1A 1997 R A5
{HELESTHA 1990 FREEEFTSERL » HLAE 1990 2 1997 4R » (FA %)
(B ST S (B B - E TR AR 1989 MEREFE4E A PYRZZ IS » hists
FHRREESR - R TR E LT (FEARE) H 1990 FEREE R R
AT o M/SIURZFTE R B BT RS RE R (EAE) B AR
fReEkozas KA EA 1991 0 (B AREREEEE) - 2

Kwok Cheuk Kin {F Ry 1972 47T |2 BUR & i DA 25— (E kB BRI
BIRSEE Z#ERA - FR T EBERE (MERIBREGEE) v i
#E - ERmEESE  LREEREERESER T EBCRE (MR
RE) PEE R RS IEE « BE M (FHEARMEEGE) s
FEFEONT R R - At R ATEE SR R DR M R SERE R R TSR - B
HH {5 R & A AR i Ry ST B ARG © AR > 1995 4ERY (1 BT iR 166
By BT EBERIIGIIN—EFEE LIRS T b = S DU (i
WAYZERE - {5 Kwok Cheuk Kin —ZEH 35 RO HFE R T RECRE (M3
BRG] ) FREEIsNEEE - Ik » ASGGE R E R T R
BERBIFI MR IS T 58 250 5 DL R %E - AM1[H 2238 Say Goo DA, Heather

23 HKCA 54, [95].

24 HKCFA 38, [30]-[31].

25 Allyson Singer, “Sex Discrimination in the Hong Kong Special Administrative Region:
The Sex Discrimination Ordinance, The Equal Opportunities Commission, and A
Proposal for Change,” Indiana International & Comparative Law Review 11 (2000):
215-249.
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Lee {ERFamTIEHEY - HHATEBAIZEERA LLOIFAT > BZIFEARE DL
THEZESR : (—) ZRFESER-GEEENEE  (Z) ZIRHE
AR B A IEE Bl ( = ZIRGIE SRR R LE TR (1Y)
JR i R RS N R FTAE A B 52 B DA R St o Y T T e o TSP
fiy - (EERAAITEH - REBEIRE BRI EER—WE T EBURAT
7 AL IR TR A DA s B R v Jm R AR S 2 R IS AL R E
AR & AR AFAYEI - 201990 FEAHIE (HERIRIER) ZHEze
T RAE TR 30 6 - AMTER AR ER R - FEETERSFEEM
1990 FEEFEEARER - HEREBILEGIE 1995 FHIRE TEECR
SR PR et Z BN 36 22 5 5 - 38 SE RN ERZ R B I A B T i ( 5
AER) 540 {5k - DUk CHEBTISmE R ) s i 5t L BUR S B2
B A B A
TERECRES e DU T B BRI 201 7 & R B S

RS | R BCRGEERRAE R E T - (BRSSO FEE T R
fEtk s WECKRRIE - RBeE i T 2B BOR AT R A R B 5 i AH A 2 i 1
FIHY o PR AR LR d A D B At S I H S S R R 2 P R TR
B O AR B HIBOR S E EIRERE 1898 FIH RBUFRIRIEGIABUR -
DPUR AT A R R R L - ETHREUFR 1900 AR
TR ERER R E SRR - HER AR A B R T A B
FRAMN - B IER - Bt ERbAES Z A REERR - st
AT ERHIZAERERT » 25— : NEwE AR skaviE b » 249 DIRES
MeEHE R RS - FH LERERKEFUCENERER ; 52 1 &
RALE BTS2 RN BT - JERBUFR 1910 8840 Corit b)) - i#5
BEBCGEL - T ERSITE BV - HELER - JoGALEE
B AE EFemsElE - al i i s (LY B B R Rl AT BB - R A
HERY T T o S LEEE - BRIEN AN A R EEE - Rt
S TE TE A AT Sl o s R ACRE N o R R B M o MRy
PP R M E SR ISP E AR - 2752 WA - RIEER

26 Goo and Lee, “Lawful Traditional Right and Sustainability.”
27 Eric Hobsbawm, “Introduction,” in The Invention of Tradition, ed, Eric Hobsbawm and
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BT TREFEANEREE ) IHEERBUF SRR REMEEE - £8
F HAERENEERPOER " E ) AR ER R - flan - i
TETE BRI HA 23 Ry 3t RE LU St R - 1T 58 1 B A 2 B R U 28
FUREERER o FritERAE 1905 2 1972 482 MTE K5 15 R Ry 13t
MM ATt - EHEREIE MR fEE Ot BEE ) B9 - 1T
BT BUR B s G T A E R E R G &3 (fair price) » (7]
BRI SR - AR ERERE S S - bR ES T EH L I R EE
b5 FEWHE 1898 4 - (HAIZEE T - BIE2n B H 1898 £ E -
1t 1898 2 1972 AL EE T FF L BURLAR A ERYE AL - A[F2ETE
ZZ - B BE (Raymond Williams, 1921-1988) Ffift » " {H#f | #5 A\ A o i
SRR - (LA BB RAANE » LHZHARENEY - >

LA (5] 5 0% 28 BH R A A R F SR T 909 3 s 5 - AR FL (Eric
Hobsbawm, 1917-2012) DARRif@s - EA% ( Terence Ranger, 1929-2015)
At - WA EMEE A G R R 0~ ol DU il Ay
R o THRELLR T BBORH2ACRE THERE - SR cCORBOR H R
18 P ASTRR TIBEE 1898 HIAE 1972 575+ HF Y
FE SR 07 B A AL v S BURT R 1 - 3t A v 8 5 (RS R S U R R Y
o UK FERD FRT R ie - S HErf S ERAEREN " T
MR EAi s 0 EFE F2 R RAEFIE REBUS i i Sl LA (E 2 (B
HE R FR AT AT AR AR - JRED - RH0E R A R Z AN B Y B
TR DASHS T 22 ip T AT AR ARG SR - T IE S BB - DUN R stE R
A BT T REAE AN [ 12 fE o By 2t DA R ey fr i 28

Terence Ranger (Cambridge: Cambridge University Press, 2012), 1-14.

28 Raymond Williams, Keywords.: A Vocabulary of Culture and Society (London: Fontana
Press, 1988).

29 Hobsbawm, “Introduction,” 1-14.
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=~ fm AR (—) ‘
AT o218  BRTAHMES 2

1898 4F AR » #5788 A VE BURF IR IR HE B - B Gm b Ml FE#
(CRIEERG) - HE2EE REE - N A Ll HEEN CREE
Bl ARSEAE - thARDAARSTE LS TR o 308k AP 1 B, 75 35 B 7
REUFIR G AR T 23 = & | ( Dual Landlord Ownership ) - - 3ff
BT R E DU IR - BIFTRBIZEME DAR AT ARSI T T W TR
F1& 58 (Steward Lockhart ) f2 1900 Z5 kY - HufE S 8% ) ( Memorandum
of Land) » 175 IR E0 DA AS - 6 o 32035 308 v 7 22 B B R s e
MAFEIENA L EE EIREREE - ME T AL ) - JEA AL - 2 fE b
B ERERIRTE A - T LR B & 22400 5 et R AGH E
1S R BRI R IR A A - I BRI R MO R B aEE - BT H
21| o 314G 0 P S iy B (5 PR 0 B T AR — K B BEHIETE Tk
BRI o RO HEMERE —(EBEE TR - 2 KR
i o LT W (R E DU B — =% > THEEEEE R
BURF AR HR R A Y - fERBIEEEZ T TS ERAFZEEL
M EEHRE DU M B2 5 AT E A HReE — A - [Nt
T RIUGAE 1898 FHEEFT 1% » HREMR T &M - H ok - TARBUG
Fig Tl iR e - R SRS E - B Lo - ST e
o EEWFER > hidstE St E AN (BB Tk
Ex A Mot ) HUIERE#A S (Block Crown Lease ) » 4 -1 HiFH

30 TSR AERR DA EE R T - mIEHRER CRIGEA) F - FFEN
FHEG G TR » Bl R ORRY TERE ) - SCEACs I DR R 342 5
HHRIERT -

31 Patrick Hase, Custom, Land and Livelihood in Rural South China (Hong Kong: Hong
Kong University Press, 2013), 35-40.

32 SRR P E REE RIS _E S EH S R L o (EARISE S e - A REE T
h ERFRERY N A RS iR E AL BE A - DURCFIRM A s 6 o8 i B FE - 32
B o EEM T EIR (CRVEREI) I —IREi4KME - Hase, Custom, Land and Livelihood in
Rural South China, 230-250.



TRIE T RGEARDHEARIT R LEZ AR 201

SEFTEREA - BHD » B RE R MR R A A T - SRR G
BT — R R R i — B0 TS BT T R SO B ANE
SHT SR I LR A (R DA R A g - 34

BT BER R R - B A S DR R R TR - AR
FEBRAFRY 1899 4F 55 LA F2E » 175 S S m AR 2 L b AR R 5 B
SRESHER - Mzt R ERE ST BREN - REER2RERE
BEALS - NEAIE RO ST BT s e - BRIz LR o 3
B RO B T T AR I A B A A 1905 AEAE SRR
PR L T DU~ % SR E SRS IR - TR A =2
f 3 2R BT (Crown Land ) » Bt SRV BT A BULS F VS BURT
AR ERA A YE - (HEHE R BN A Y b - 25T AR A
Tyl E M JAEHIEGHESE (District Land Office ) FHEE » WA H = 1Y
f % A REIEIR 1900 AR HI a1 01640 )5 11 166( The Crown Lands
Resumption Ordinance, s. 11) i #%] » FURBEEFTHSE LT A
4 HA R FEL B2 B 206 P Lt - RIS 30k S0 60 G TR (8 JE R BT
S - St 1) IR T (0 85 5 g S A1 8 I B 30 1 - e ol e g 2 A 72
BE - SRR S R BT N AT BN S R ORI
L R PR - SEETTHERE T 10 S0 R B B S O 2 R
M 2 B 0 P 3 o 29

BREHRISERERTLEEBIPEN 1899 FiEHEH A
5 SRR AEE - B0 N R AT BB & BU R R g R ER
18 RER AT AR AT o (E5E IR R L B 3k S ME DU R
AAMRERRER: - 2 5 R SRR - T S BRTT AT 5 [ B ol e
B H R AR E A A HE - BE B RS2 - B

33 Hase, Custom, Land and Livelihood in Rural South China, 40.

34 ZEMEAR - (BIGFAUEL : SRR HER) (% hiEERE > 2010) -
B 135-140 -

35 Hase, Custom, Land and Livelihood in Rural South China, 25-28; Chun, Unstructuring
Chinese Society, 90; (Yg[ElL-H#ifEEl) - "EFHREE DG, Chttps//iwww.
elegislation.gov.hk/hk/cap124!zh-Hant-HK - 3 Y 2023.9.19 ) ; Crown Lands

Resumption Ordinance, 1900, Historical Laws of Hong Kong Online (https://oelawhk.
lib.hku.hk/items/show/1188).
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RN MBS 1905 FZHE - AR ERVERBUTE 1899 £
1905 HU/AE T » FHHERRE T RIGS - Ot R - FHEE T
B+ (Matthew Nathan, 1862-1939, 1904-1907 e 4E ) [f] & FF A 5E B i
KREFTR - BT R 5= BOMER]—BRta A& FERY " i T St
HEE AR - BAE 1906 4F - T S EMBRK - TERBUR ]
TR TURAHE (URE - RIS e R - O

FEHIACESR » Y BRRS HY SRE B A R AN A & 8 - (HREE REUR
DURHR S FE 2R » R AR & BR 2 T 5 (B IR B T SRt i 5
IR IOA » TEHAE 1911 S BT BEHER % - BT NE AT DR B HE
HIRS DU - R T (E TR & - JE RBURF R 2R R A ] DL
RAESER BRI » FERETEDL T - T8 R BUR HREE ELAh 5 1 2k il /2 3
Mk - Hh—IERE H ARy T R R, - 1923 4 - IR
JREREAT R R AR EARG]) - FEE B TS R A R R - B
FRHFZIN  BNARINRE T - WE T RME - Mt EE R RE T
SSEERE) - S50 R R AR RN LA 1898 &4 k)
BER > BMEHER T3S - I 1898 A KNEREFEEM LERF T 1
i H AR R - AERBTRE - SERZEEHEY - HRETR
VI E SRR R AR 1898 EEERANER LB RFEE
BAG AR - 55—t k= R TR R A — DA E B
BB R - A SRR « (BRI - PRZSEBERE R - SRR
SRR A & 15T RN AR SR A HA O T 2 HAR BRI - (R
FE R ERG) REEA 0 o S5oh—(E 57 R JE R EUF 1 i 13
R P (B 2 R AU (A« 1911 R SRR = - BOR DABE 38 Tl
SEDL R SGE A TR ER BT Ry F - s Bl R 3t - DL E AR
EFSES(E I - B DU B2 MR E R 22 H 26 KIE 2 DU
0 R EREEOR 3 T BEANEFEE 50 T - EbER - BUYTE

36 CSO (Colonial Secretary Office) 3120/06.

37 B S O HAR A (Arthur Winbolt Brewin, 1867-1946) 7 » 5865351 H
A T HAS R ERER - T2 n LEYE—E S M | (these people who
are obliged to be overtaxed can afford to offer a substantial fee ) - Chun, Unstructuring
Chinese Society, 90.
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ERAG A O R - AT DUR SR 3 - I DL st (8 4 (E it = )t —
FHRME - PMEENERKRE EINEGR - TP ERIERER R
ST AT R R E - AR BUF L 1978 48[ S BRI BT i sl o 2 vh
23] BEREHAREAERESMETT - (LA A TR =23 A g 5
BRE - RN QSRS SR EE - BB REN
SEREH A Ry R Tt - 2R DUSFIRYEE - FAE R
R - EEFERE SRR T - BREAMEEE0 -

(ERHEEMER ) 25 EE MW - Rt A
FERTRIEMTEE 5 1L 1923 (A & IR S B Ry BB R R LR - ACHS T
(Leo Amery, 1873-1955) #iEREREE - 154 (RHEBRMHERG) E
71898 fEREANE BT AT (Rih & S S ) o SRrh RIS
TEERBURF " AR RS AR fE RE 2B R - AR HABEEE
oSG EFE LHEHME: - FER L F5E 4 (there will be no expropriation
or expulsion of the inhabitants of the district included within the extension,
and that if land is required for public offices, fortifications or the like official
purpose, it shall be bought at a fair price ) ° 0 W ME R o BERE SRR
& VELFHEM ) B Eu - BAanf g EueR R 2 S E R R R
BRI S - MIETE - BREMR - RFETERE & HE (Cecil
Clementi, 1875-1947, 1925-1930 #e4% ) FEk#T i HUE R .Z AT DR bias
TR RS S S E] T S ERAEE ) i (RIERE) §
EANFE{E (bought at a fair price ) ° 41

(RHEREMERG) REERETIF - 1L 1926 £ - JHRX
RS R HE R 38 FrE RIS DR R R R B 7 AR AE
REUTS H R e AN [ 2 1 S b o - et ol e o e e 1) PRI 852 0 380 R AT B8 61
FIEAH R RIEE KR - R R R B RL - SR B i E

38 Chun, Unstructuring Chinese Society, 93.

39 FCO 40/1011, “Policy of Government of Hong Kong of Land in New Territories
1978.”

40 (1923 £ EHTEESD - WHAEEEE - BT - Ciritlamsh « BrEfE it E]
—ERE) (& =B - SR REEARBITET - 2011) K¢ S.1
B 392 -

41 Chun, Unstructuring Chinese Society, 93-95; 142; CO 129/494, 1926.
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B ZERBMEME - ZEBNFTHIRXE - HIL - HERHRR B
Fry31 5 i IR sl SR R BT R IE R s - 2

5 RASRE T8 BUR R RA 2 B R S0 R BRI A A B A
g EER - EESR - EERME - R LR Bl e HE
F& o R BT 8 RO R kg S 1 3% e A 22 o S5 Lh{E e E|
T 1949 R RHHEE - 1949 FFEHRHE RE{E HBIR LB - SEHAERGTF S
R RERZHF - M AZKE BB ZESR - 50K H
WENER - EHERIGTEREEAR SR - DUE SRS R
M+ R EARR KR SR B R B 05 - BRI S R ER SRM -
RIEE » 1950 FFEARGEE » R BE DU REAE U B 22 R i 26 (= IR i3t 8 HH -
MRS - —Bth - BUR R ERYR RIS T #EFE | (exorbitant) HY
TR GHE It R AR B p A At 2 A8 Bt R ARk
B REFIE AT T M & OB B R R R A o PR RSB Y
T RBUS AR am B~ HEE T T GEAYRTE ) BRI SRR KT A
HIRER] o fE R ZESKRIFERT R RIBEF RAUE - E23% (John Barrow ) 17
B RAE A R P T 3 = R DUBEZ A FE A - DUR PR HIFE S iR g Ay _ERR -
{HERMBVER ISR - SR © (—) (EAA R L AL
FRFMEZEG U FRRNRE  (Z) (R E E T HEE L
T B E LM REENER (=) BRI I tE 2 = A I EE
BRI o AR R R E R K R o

e TRE R S T S A R SRR R AR R BT 3 B K - —IREE R -
IR R AVEAE - W T REAA T ILAE G, ZEBEEE (no
termination of tenancy ) fi H EXf — UL A E R E & B & DR AR R
Frietts "M ) ZER - 55— IREIE SR AR SR R VL R T

421926 4F TSR LRESENIIERE ) BN TR L - ARERRE DU RER
SR TR - R E RS AE R DU ERE R R R R B L
R WHPERBUGE S - 1959 F - (HRREP]) BEEGRR R & R e 2

43 “...there is no evidence that the increased rentals demanded are exorbitant... Tenancy
agreements concluded during or just after the Japanese occupation of the Colony are
expiring or are due for revision...,” South China Morning Post, April 20, 1950.

44 Chun, Unstructuring Chinese Society, 117-120; HKRS 337, Deposit 1 Serial 2807.
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MRl - DURAS AT SR Rt o M E5R - Aregit i E1Er "5
XK1 REBWT AR ERRIER - KIHREZEL TR AT EE |
Ry H A RS G A\ RAJNET o L e REE - DI A3
B SR RIATEIRRE - $HE S - IMER R EE &Y (Sir
Alexander William George Herder Grantham, 1899-1978, 1947-1957 #1% )
FORG R IR IR R R RITR E G 3 - R R it fm R
IR IS T RISt T T2 o P

FE R BURF 587 57 RO H iR B B AN R A A A
i BAoa i S - inas T B R IER R DU R R I A
BRI AR (T H#) BP0 o 1950 FAHRIHE REBUT & T
RIE H g RAy AN SREBEE R - S E S A AL ER - KR
e 220 it - B0 - IR R ER Y R - AF (RInE R E ) F
TR A GE N G U i - R e DI EERMEER -
JR A B B SR T R B T B S At R St DR it e 7 (A YRR - 40ER S
HIPTEEEL A 1923 F A (REERHERG]) AREaIH T —# - 24
EpeE " SEHEERS ) W - 1960 4 - JERBUT R T 0 EN R
Ko HEH T SRR 5 E ) (Letter B System ) » FFF HHIFTEREA (—)
DUg V5 A RO RG S 5 IRAY R SE T - B8 () K T stifa Bk
& EREERGRE - JHEGtE R E 2 v DIE i - RREUT
IS EE A e [ fa RUCEE -3t - FEERCRIBE ST T 8H - B Rk
IR Ry » ST B L s - B A - 10 B R RN ErE R K e
RELLROKARE » BRI AT AT - IR T FE AR AN o 5 sty sty -
SN BUN— bRt th TN 2 s R & R B IR e Er =0 - AlREE
RAM— e - i85 1978 FE I BUF NE SRS - BRI
B ERS Ry DRt fR Fy e - N0 R sk FA 3 R By #l it - Rk
IR &5 (IR kT DA A FO RS T 1 40 2 T 6 bt O 2 25 R L 45 2 i
B - B R ERE S BT o AR RSEE IO DAtig - B
PRI A o LRIt t F FE A T T R RAG IR A0 AP 2 [ R

45 HKRS 337, Deposit 1 Serial 2807.
46 FCO 40/1011.
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iy EHIDKEELSF S TR - BB A A A - R -
PR AE S R O (E HBR - ST L3 - VT80T 1983 4F » EREUR T
PG B A E RS RIS BCE - 48

R R TS - BTN RS e - R R
TR 53 2 T b 2 2 SR D B AR PO R (B RS SR RS
WERG T 5 o (B RS - SRS TRt B0l - PR DU L AR AT 7 (L A B
LA B R R R R T A T & BRI i - 1966
TR 17 TR R T T A e T P S R DA R
LR T R S B i AN BT I e A < 008K 1923 4R (R
BEREHRG) FZ@EitsEa B - SRk En
i R T TR R R R AT Lo E g e
(RAE THE - R E MRS - ELIE AR B 7E A & B (ERS DL R & B A
1 o 3R R A & B O (R R R MM SRR T A
SRR - TS — O A AR O 0 T o e S R ok A SR T T
1898 41 [ A 25 T S ST AR 3 AR S 1Y) oy AR A (bt 2 - O

TEMD A RS & (E NI R A BN T PSSR 7E B 27 R Lo
RARIG - H U R A GBS R S S BT - B 1949 RN
55 B A VRN _E BORF S B PR DU R B B R O 5 FT R R
S R - AR R BURT B R AR TP 1972 4R - BT IR 3,836
(IS AN T R 10 V2 S B B AR 1 22 2 A v o PR » 7E Z RSOt R 2 4
L R B ERUEMHR R - 7R T E R DR B R
VE K HE » TS B B AR SR A 1898 AR { FE (L FA BT FHY S ML
JE R B IS S B AHEA - BT RECE - I RS g T
BB R T MO R R IR R T 3 (EBURRT 2B

47 Chun, Unstructuring Chinese Society, 148-150.

48 BERHUHTR @ KASGEFT M - WAk T E I sty SR Gt it o F 9 B A RERT
BT HH AR R (-

49 “...the concept of ‘fair price’ will continue to be argued by the Kuk and its lawyer.”
FCO 40/1011.

50 EEESE - EETSC  CRrAtlERm o - SR R E) (B =B
R G R EAPBISERT - 2011) - H 201-227 -

51 Chun, Unstructuring Chinese Society, 150.



TRHEETHRGEADHEARIT R LR HE 207

EHERER - #H ] BEOR - RBUTER AT EREZE—HE -
Ao AT ST R R A R R R - st AN AT o3 B - 8 R T SR R
it BHPAR B » fh—AA] o (BT RECRE L% - 9 SR i
wmE i FERMNEERFR T EES Rl B e
AEGE PR R o ARIBHEET » 1972 2 1982 ERHIEE T Bl B AaE 1Y
JEE > JER T S0 B 100 B2 - REMAH TET  HEf
LR ERRNER AT SRR - R TR SRR - RN
REEL - EAANDBEEEI A RIMNER - AREAGRE TR
1898 SERLEAEHTF » (F ] FHABILIER] - FDIE HI T R IEA] - BUR#5IT
IRk - EORERFARE T B ERES | B |{ABFULE T
(1Y T 455 (A bt - 2

PR T SR L ECSR AR S AT 4 - T B ECGRAVEE IR AT LA Ll B JE R
BUF He (IR - ith Ay 88 B P 27 AR R U R st Fl A BB AT 2% - IR TS
HARFEIAE B L RS - AR SECHRBUS R » RHERE
ft ~ DUR A (B 5 AN R AR R A MR 22 © 12 B IR e HI 4R
ST - ERFARRERBUGTE > LA « BN SHRE N T 1898
FNHY T HERF DT B EE ) SR DR (R E B SRR SR ) Ty T AE
FTRAAN A ERE &R - ERAM  HRBREEE > FEReF
B LR AHE: - S AGE ) YR - ZFEiRHRE a & DU S0 R A
1960 F= UMY L5 BT B 1 8 5 Fs R M AR AR R F+ I A5 O
B R TR - MREREIME AN TE AT JHREUT ERZ LA
AT RERS R (E S Ry T3t - DU B E R E R E S
B {7 T L

52 Chun, Unstructuring Chinese Society, 154.
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@~ R AERE (=)
wTos2infg ) B (AARE)
# 40 ey b 1B MRS

FIOEE » B vl 5 T 175 0 0 0 o AR L 17— B DA S SR Ay
ESERMEHEER  fiE—E T — RN BIIE - R (EAE)
5540 BB RIEE AR R T s ) 0 BRI A 3
T BT 2

ARTAT » 57 SOl JF E A R - T2 DL 99 AR HIFE(EHG 26T - 1997
6 B 30 FBTBERZ H - 1990 4075 il 2l B - e
A FEE WA R R AE - (A FEIE R E A AR - H
AR T AR EREAET T BT TR R B v A B R LB B vl
5 BB R AT REIERDR R - FURELBE R B AR BRI T
R T B R o TR A R S A W 6 M DL R G RE TR BE % i
1] o SRR T » Vi RO Hh 58 5 0 T B T T RS B 2 - 1983
o R B S R LA B EA R R - AR RGN = T
PR (1908-1983) E71H + 3 37 HEHI A IR - PEAE S0 B s
i 3% B 5 A AR RS A TR B« R SRt R B v
AT IREME R (1910-2000) H2HY (HE#EF 2 ERIBA L HBERE)
e P E DL A A R AR R i - s R RS
EFAREIE - FET H o SERE— R (1997 (A FE LR
THIR ERICEE RE) - fEHIE 1905 4E 1B A SR e HE A HT R+ U
B HAERRBHE - MOWRE A A BEE DU B FIRE - (FRacth - 43
o R B T SR B S R - S PR B B ERE DL R A - SR
R 2 W SR T S T R B RSB A T 3t o DT E R R PR R S
BIDLR, (CHEAEE) R T R R i B RS ——BOA R -

5 B A A B ) i O 0 3 R SR v LR - R

53 BN (TETR L FURRNEHERRER ) (B FEsET AR B - 2021 ) -
B 108-110 »
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DUSDG e 2 HH B e R 5 B 2 e SRS B 1B R o - R P el Y (e B
R (EEAER) 56 40 {5 o AR - BUATER RN (1997 FR BT LRE
Wik EREBRERE) KE - HERRER Rt - DURIREK
SERERIKAERE - BEARDL EFRSKAIZ A 2B R T s - ([EEER R ESK
NHERHRAE (FEARE) 5 40 GrrhayRIEE R - (EARE) 5 122 fF
iR T EHLR R ~ SO T R AR LAY R 3 - 40
A% THIFE 1984 52 6 H 30 HAYERE A - 807ER% H LR LAY T B &7
N HAR Ty 1898 FAEF WA AN B » HEZ Hr &M AR
PZANHHEEICRE AN - FUEHBHEFF T2 o | OEMRKE - &
B T P B A S UK RE T SR R AT i) DA A AREIFE & 0 4D
e e BiE HH O PR AR K (HRE DU R A SERIE I R A ER AR
AR (EAEE) 28 122 I T3 R B R R HACR T HREH BRHY
e HAARYE (FEANE) 56 40 6RAY " Gk ) AR - (3
AR (EEAE) 5 40 RECR—BER N E AR - HmER R
KR EERRE - ERAEN (BEAE) 56 40 GRAEHES [HEF 2 RE - 58
— s R DAsE R T i SRR B R | (New Territories Indigenous Inhabitants,
NTIIs) 7 ERFIRERL A E # - S2EBERIEHL - 1898 R HE
i - RS R A EAE(E T B (inhabitants ) - H ARSI ¥
H TSR 2 R E T R R, —&A - P TR
JRfE R ) —FAFIER A oRTE ? ARIZER AR SE - M 1972 FIHEEE
FEtam T BBCRERF - @aRERE " EIENN R ) (genuine
villagers ) A HEMHGE T # - MEEAN ROERHACRIH T 1898
FERCBEEER R - MR 1972 F5tawm T BT HRg@#EY - HER—F
(indigenous inhabitants ) % 1E=CERA - 5T EEGE - 4055 %
TR AR ER 5 fF 2007 F£/AYERIAZE Lai Tak Shing v The Secretary
of Home Affairs » EFEfEH » (HEAE) WoARER " HifEER ) - HIRE
2003 FFATHY (PR FEEGRA]) - FUEERETR 1898 4 HACKIHTEE
OB R B - Ehelisa - ROz 82 - (HEERIAR

54 Chan, “Colonial Policy in a Borrowed Place and Time”; Bray, Hong Kong
Metamorphosis, 164.
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FERE " RER ) B RS 2T THRER WEES
B ERRIE—ERFECR - BRRE S HER - D IE RS - 2
DUR, HoAth S 5 A 22 B DR 658 - O°

FHR CHEEANE ) 56 40 BRI HY PR » S B 9142 K B B 25 7655 515 ( Foreign
and Commonwealth Office, FCO ) R 7F 1990 R ZERIY) » 205 (FEAE)
55 40 RE R (A8 R REBUGREFIBIFR AR ) 55 26 {5« L ESE h{TE
fARE AR ~ FFE ~ MER - BES ~ 5530 BULEGHA F5R ~ RIEATE
st & RE R - ME - MABHEHME AR Z B » FCO fEB R
NSRS B A E R B 22 iR & (United Nations Committee on the
Elimination of Discrimination against Women, CEDAW HEREIEH T R
B Ze - FCO thEHFE (EAE) & 40 ik H & TR & wlk b & ik il
% (lex specilalis ) SEMHAMEAAT SR < 5= o MATASCAR - FCO /Y
AR 2021 £ EFRIEBEE Kwok Cheuk Kin —ZEH AR EE——ERE
Ry (FEAE) 5 40 RBRERIK » BEHAZ AR 58 - T
T EfE# /R E (David Wilson, 1987-1992 4 ) {E[HI7 G FCO Z &
RN HRECH RS R - HREERZRELNEENR (ARE
R BOERER BB AT )  MREN (EEAE) 5 40 BRAVEERT LA H
HeERRE - H AT R W MEUR FCO Rfii% B Mt It i R 5T » (AT
Pk ECE R Y BOG AR TS 8 SR ROARERIRD FAHE Bl -
0 ERT—FR AR RZFTEM - LI RRER T AR TS ¥
T (AR ) 26 40 fRAIESE - HIA (FEARE) 26 40 GREAUIH GRS
EEE - AR AE R IR RPER - FRRFHY) FCO (EAE) 2 40
i s BB R o Fll 2+ RUIAS h BRI REE /7 - OO

T S A R sk B (ERAE ) AN{RT I E 56 40 i ry TR
oy AT T RBCRITIR TRy T RENGIRE B o DURIE AN R -
111 2 1E 5 FR AN [ B IO 1 e HH R AR S SR AR B2 R R Y

55 FACV 5. EBEfR b EhAR$E 5 | 2007 4G Bl R (= R EREF] & 5 ) ( Declaration
on the Rights of Indigenous People ) H1¥#{[F{F K& (Indigenous People ) HIEF - #E
T e 2 AT S I S B EE IR [ B R 2006 4 12 H - E I (B e BRERBERFES)
EAREM °

56 FCO 40/3112, 40/3113, 40/3114, 40/3037, 1990.
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TS EBIP F DU (R S 2 PR 2R Y56 — e - ZFT A2 o — X

57 Chan, “Colonial Policy in a Borrowed Place and Time.”
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ALY A 19 AR B ACRE BRI E - 0 — 18 kR R RHIZ2 Mk
FIRER] - >

WAt i A (RS A R ) AR ACEE BRI S e
DR RIBHEEBURE 1994 FAIRF - 5 96 % HITE R R R SZHF L
ARG THT R AR ERIRER] - TERDILEERERI IR T - WL
JEFIR 1994 FEpudtaEE Gt i (Fan) BR) - B ft g M Bk
MIFEIRIREARE - FE LR G aTam BRIVEZR S - 3258 B R EE TR
T EBCRAE A T RIEmR - IRl Gttt (Faon) RET) BEkrT
BECR - HEFREFANDHRE Y  HRBUFET T BECRIIFCTY
R G - ARG EEEE Gttt (Fatn) fRfI) BRAgEH

58 “...in any proceedings in the Court of First Instance or the District Court in relation to
land in the New Territories, the court shall have power to recognize and enforce any
Chinese custom or customary right affecting such land.”

59 HKLR 276.
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FAEAR B N JIsa M Mey R ERE(F " Blake Notice | » th—H{E{EH%
NARAVEE R BUS G- <T N DBREE » RIFET R AER - B0JRHEE IR -
1905 fEHY GG B I EASEE T R E RMER LA Em e iR - T
PE LA AT R RAE T — BB 2 ORFE R A HER (“a tiny bit of residual
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60 United Nations, “CESCR: Concluding Observations” (1994). (Hrittih (#%) &
) : New Territories Land (Exemption) Ordinance, Hong Kong e-Legislation (https://

www.elegislation.gov.hk/hk/cap452).
61 CO 129/290.
62 “Sex Discrimination Ordinance 1995,” in Legislative Council Proceeding (Hong Kong
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B T BBV RGI5N - £ H %R -

ETLEACSR T DAUEHY » T BBEREY R (MERIER e dl) BBt
IERENRLZEOLEG R AL - W HHMEFEEIEESERE M
B NEHEEHN T BECRI A B AER L - TEBUN & GE (i
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Legislative Council, 2022, http://www.legco.gov.hk/yr94-95/english/Ic_sitg/hansard/
h950628.pdf).
63 “Sex Discrimination Ordinance 1995.”
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64 Cheung, Gender and Community under British Colonialism, 20-24.
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{EHAREE fo A B LM m i B A TR IR 2 | -
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R T T A A R R E S (v ARERRDT ) 55 23 5k « DB R -~ 57
HENEE S W SUERER © I0ER - FRE R EROR M E T A E L Y

65 Chun, Unstructuring Chinese Society, 96.

66 Chun, Unstructuring Chinese Society, 117-120; HKRS 337, Deposit 1 Serial 2807.

67 Selina Ching Chan ([ {%), “Politicizing Tradition: The Identity of Indigenous
Inhabitants in Hong Kong,” Ethnology 37, no. 1 (1998): 39-54.

68 Kwok-shing Chan ([ B ), “Women’s Property Rights in a Chinese Lineage
Village,” Modern China 39, no. 1 (2013): 101-119.

69 HKPLR 307.
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DIGEE 5 252 SR - ARRFEH - T A & R —(E AT A SCH B R AL
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NZEE - BE - FIRhUE R - B8Ryt G 15 I & S EUER AV E
EEAFEARER AR ERE TR E - ERAI R
MR R B EE B2 E UL G A EEE - EhE AR I

70 FREFE - (HEHE  RREFELEDIT AR A - BRIEERZIESE) - WU TR
FHEM - GEREZ > wEMZ) (Z1b - B eyt - 2019) - H 196-213 -
71 HKPLR 307.
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72 DIBHS#ET T New Territories Land (Exemption) Ordinance | #E 7 #E Al LB R AR5 R
# (Legal System Reference ) =5 » #8745 19 AGEF - Hh 252G RN L #32
HIpdAn - MIE L PR AR -

73 Chan, “Women’s Property Rights in a Chinese Lineage Village,” 101-119.

74 Ng, Hong Kong Rural Women under Chinese Rule, 49-59.
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75 Sally Engle Merry and Rachel E. Stern, “The Female Inheritance Movement in Hong
Kong,” Current Anthropology 46, no. 3 (2006): 387-390.

76 Merry and Stern, “The Female Inheritance Movement in Hong Kong,” 387-390.

77 ZEERP SRR - (HEE S EE R A DUCREB E L 2R R - T
AREFIERISEE ST - BIEAT - (M EFEEAHEER B - (@SR
) o G EREZEE) 6 (26 - 1998) » H 213-236 -
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83 Peterson and Rutherford, “Forward,” 9-10; Ng, Hong Kong Rural Women under
Chinese Rule, 15.

84 T} (EEERITIE) ; Cheung, Gender and Community under British Colonialism,
123-142.
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Reinterpreting Tradition
in the Small House Policy:
The Dilemma Faced by Indigenous Women
in the New Territories

LU Sheng-yen™

This study examines the gender equality challenges faced by women in
the New Territories 5% of Hong Kong by investigating the case of Kwok
Cheuk Kin and Lui Chi Hang v The Director of Lands in 2019. Kwok Cheuk
Kin challenged the sexually discriminatory nature of the Small House Policy
(SHP) which has been implemented in the New Territories of Hong Kong
since 1972. The SHP granted every New Territories male indigenous
inhabitant aged 18 and above whose male ancestors had resided in the New
Territories since 1898 permission to build houses. In the rulings of Kwok
Cheuk Kin, the court briefly addressed women’s rights and did not actively
address the issue of gender discrimination within the SHP, nor did it weigh
the conflicts between tradition and gender equality. Instead, the court
dedicated significant attention to defining the traditional rights of New
Territories indigenous inhabitants. However, the examination of the history
of indigenous inhabitants’ rights to build houses overlooks the fact that the
SHP, now referred to as traditional rights, emerged from negotiations
between the colonial government and New Territories residents over land
premium and land use disputes. Therefore, this study will analyse this issue
from three perspectives: (1) discussing how the court examined the history of
the SHP and land use in the New Territories and defined the “traditional

rights of New Territories indigenous inhabitants” under Article 40 of the

Assistant Professor, Department of History, National Taiwan Normal University
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Basic Law E:AGE; (2) teasing out the changes in land use in the New
Territories from before 1898 to post-World War II from a legal history
perspective and examining the historical background of the SHP, and argue
how the Ding right has been interpreted and reinterpreted as a traditional
right; (3) discussing the changes brought about by the colonial government,
especially how legal systems under indirect rule have contributed to the
challenges faced by New Territories indigenous women today. By
integrating historical, legal and gender research approaches, this paper aims
to reflect on the plight of New Territories indigenous women and argue that
the court, as a platform for rights, should try to strike a balance between

historical tradition and gender equality in an ever-changing society.

Keywords: The Small House Policy, women’s rights, gender equality,
tradition, New Territories
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